IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JOHN M PERGOSKY, : CIVIL ACTI ON

V.
LI FE | NSURANCE COWVPANY OF
NORTH AMVERI CA and Cl GNA
| NSURANCE COVPANY
NO. 01-4059
MEMORANDUM

Padova, J. March 24, 2003

The instant action arises on Defendants’ Life Insurance
Conmpany of North America and Cl GNA | nsurance Conpany’ s Motion for
Summary Judgnent and Plaintiff John M Pergosky’ s counter-notion

for “Judgnent as a Matter of Law Based Upon Stipul ated Facts.” For
the reasons that follow, the Court grants Defendants’ Motion.
Plaintiff’s Mtion is denied.
l. Procedural Background

Plaintiff John M Pergosky originally filed the instant suit
in the Court of Common Pl eas, Lehigh County. Plaintiff alleges that
Def endants Life Insurance Conpany of North Anmerica (“LINA") and
Cl GNA | nsurance Conpany (“Cl GNA") breached their i nsurance contract
with him by denying him benefits under a conversion policy
(“Conversion Policy”) for long-term disability insurance.

Def endants renpved the case to federal court on the basis that it

is covered by the Enpl oynent Retirenent | ncome Security Act of 1974



(“ERISA”), 29 U.S.C. §8 1001, et seq., and on the basis of diversity
jurisdiction. Plaintiff noved to remand the case. On Cctober 25,
2001, the Court denied Plaintiff’s Mtion to Remand based on
diversity grounds, and did not reach the ERI SA i ssue. On Decenber
3, 2001, the Court denied Plaintiff's “Mtion for Reconsideration
of Order of Cctober 25, 2001.” Defendants nove for sunmmary j udgnent
primarily on the basis that the subject policy is governed by ERI SA
and, under the terns of the ERI SA Pl an, benefits are not avail abl e
because Plaintiff, who was already disabled, was ineligible for
conversion disability insurance coverage. Plaintiff contends that
ERI SA does not apply and has filed a counter-notion. The Court held
a hearing on the Mdtions on March 18, 2003. For the reasons that
follow, the Court grants Defendants’ Mdtion and denies Plaintiff’s
Motion is all respects.

I1. Factual Background?!

Plaintiff was enpl oyed at Pennsyl vania Power & Light Conpany
(“PP&L"). PP&L sponsors, endorses and naintains an enployee
disability benefit plan (the “Plan”) for its enployees. Prior to
1992, LINA issued Policy No. LK-7635-001 (“Goup Plan Policy”) to
PP&. so as to underwite Plan benefits. As a PP&L enpl oyee,
Plaintiff participated in the Plan. Plaintiff had been enpl oyed as

a construction supervisor at PP& for a nunber of years prior to

The parties submitted a stipulation of facts to the Court.
See, e.qg., Defs.” Mdt., Ex. A The Court’s recital of the factual
background is based on the parties’ subm ssion.
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August 17, 1992. Plaintiff will turn 65 years old on May 26, 2003.

Plaintiff started suffering fromsevere mgraines in 1989 or
1990, necessitating nedication. As a result, from 1989 to August,
1992, Plaintiff mssed work at PP&L. On June 11, 1992, Plaintiff’s
treating physician recommended that he take a nedical |eave of
absence fromhis job. On June 22, 1992, Plaintiff took | eave from
his enploynent with PP&L, which PP&L classified as sick | eave. On
August 17, 1992, while still on sick |eave, PP& term nated
Plaintiff fromhis enploynent for reasons unrelated to his nedical
| eave. Plaintiff has not been enployed since his 1992 term nation
at PP&L.

On Septenber 24, 1992, PP&L provided to Plaintiff a Notice of
Conversion Privilege for long-term disability insurance (the
“Conversion Notice”) (Defs.’s Mdt., Ex. 3.) The Conversion Notice
i ncl uded three docunents: (1) a short description of the converted
disability benefit; (2) an application for conversion of group
|l ong-termdisability i nsurance to be conpl eted by t he enpl oyee; and
(3) an enployer certification of the enployee’'s eligibility. Anobng
ot her things, the Cl GNA conversion notice set forthinstructions to
individuals, stating in part “[Ylou are eligible if you have been
insured at l|east 12 nonths under your enployer’s plan and you
resign, are laid off or take a non-disability | eave of absence. You
are not eligible if you retire, are age 70 or nore, are disabled,

or if your enployer’s policy is termnated.” (Defs.’” Mt., Ex. 3)



(enphasis added). Plaintiff elected to convert the group Plan into
an i ndividual plan and filled out the Application for Conversion on
Septenber 28, 1992, and tendered the initial deposit.

The enpl oyer, acting through Mary Charnaski, filled out the
enpl oyer certification of eligibility, which stated that Plaintiff
was not di sabled under the terns of the PP& Long Term Disability
Plan at the time of his August 17, 1992 term nation and that
Plaintiff was not receiving any disability incone fromthe Pl an.
CIGNA accepted Plaintiff’s application to convert his coverage
under the Plan Policy to an individual policy (“Conversion Policy”)
in reliance on the representation by PP& that Plaintiff was not
di sabl ed. The Conversion Policy was identified by CIGNA to be GKC
0600000. CIGNA never sent Plaintiff a copy of the Conversion
Pol i cy.

The PP&L group disability Plan provides for a 180-day waiting
period before a claim can be filed. The waiting period for
Plaintiff’s claim expired on Decenber 19, 1992. On Decenber 21
1992, Plaintiff submtted a claimunder the individual disability
policy identified as GKC 0600000, which was received in Dallas on
January 20, 1993, containing a date of disability as of June 22,
1992.

On March 23, 1993, CI GNA enpl oyee Lila Langdon wote to Cl GNA
enpl oyee Jana Bezdek raising questions as to which policy covered

Plaintiff’s claim the group Plan or the Conversion Policy. On



April 1, 1993, LINA notified Plaintiff of its decision that the
claim shoul d be nade under the G oup policy at LK-7635,2 and not
under the Conversion Policy due to the date of disability of June
22, 1992. On May 21, 1992, LI NA enpl oyee Jana Bezdek wote to LINA
enpl oyee Javon Johnson that M. Pergosky’'s claimwas being filed
wth the group carrier and that LINA should refund his prem um
LINA failed to do so at the tine.

Instead, fromthe date of the conversion, LINA sent Plaintiff
a quarterly bill, which Plaintiff tinmely paid. Plaintiff applied
for and received Social Security disability benefits in 1993 based
on his severe mgraines. On October 22, 1993, CIGNA advised
Plaintiff that his long-termdisability clai munder the PP&L group
Pl an had been approved. LINA paid Plaintiff accrued benefits for
the period of January 24, 1993 through October 23, 1993, and has
continued to pay hi mthrough the present the benefits due hi munder
the Plan for his 1992 total disability.

In July 1999, Plaintiff suffered a stroke. Prior to this
stroke, Plaintiff continued to suffer severe m grai nes. On Novenber
15, 1999, Plaintiff received claim fornms for the individual
converted policy GKC 301012. On or about Novenber 26, 1999,

Plaintiff submtted an application for benefits under the

2The Court notes that there are discrepancies in the policy
nunbers listed in the Stipulated Facts and when conpared to those
nunbers listed on the jointly submtted exhibits of the policies.
The Court assunes that these discrepancies are typos. These
di screpanci es, however, are irrelevant to the Court’s anal ysis.
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Conversi on Pol i cy because of his stroke, and subsequently submtted
nmedi cal evidence that he was disabled from any occupation. On
February 17, 2000, Defendants denied Plaintiff disability benefits
under the Conversion Policy. Plaintiff filed this present action on
August 3, 2001. After litigation comenced, LINA tendered the
Conversion Policy premuns to Plaintiff, which Plaintiff returned
to LI NA
I1l. Legal Standard

Summary  Judgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c) (“Rule 56").
An issue is “genuine” if the evidence is such that a reasonable

jury could return a verdict for the non-noving party. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). A factual disputeis

“material” if it mght affect the outconme of the case under
governing law. 1d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). Were the

non-novi ng party bears the burden of proof on a particul ar i ssue at



trial, the nmovant’s initial Celotex burden can be net sinply by
“pointing out to the district court that there is an absence of
evi dence to support the non-noving party’s case.” 1d. at 325. After
the noving party has net its initial burden, “the adverse party’s
response, by affidavits or otherwi se as provided in this rule, nust
set forth specific facts show ng that there is a genuine i ssue for
trial.” Fed. R Cv. P. 56(e). That is, summary judgnent is
appropriate if the non-noving party fails to rebut by making a
factual showing “sufficient to establish the existence of an
el emrent essential to that party’'s case, and on which that party
w Il bear the burden of proof at trial.” Celotex, 477 U S. at 322.
Under Rule 56, the Court nust view the evidence presented on the
nmotion in the light nost favorable to the opposing party. Anderson,
477 U.S. at 255. *“If the opponent [of summary judgnent] has
exceeded the ‘nere scintilla [of evidence] threshold and has
offered a genuine issue of material fact, then the court cannot
credit the novant’s version of events agai nst the opponent, even if
the quantity of the novant’s evidence far outweighs that of its

opponent. Big Apple BMN Inc. v. BMNof North Anerica, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992).
Where, as here, cross-notions for summary judgnent have been

presented,® the Court nmust consider each party’s notion

3Though Plaintiff’s Mdtion is entitled “Judgnent as a Matter
of Law Based Upon Stipul ated Facts,” the Court treats the Mdtion as
a cross Motion for Summary Judgnent. In Plaintiff’s proposed order,
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i ndividually. Each side bears the burden of establishing a lack of

genui ne i ssues of material fact. Reinert v. G orgio Foods, Inc., 15

F. Supp. 2d 589, 593-94 (E.D. Pa. 1998).
I'V. Discussion

Defendants mainly argue that Plaintiff’s claim arises under
ERI SA because it relates to the right to convert the group |ong-
term disability Plan to an individual conversion plan. They
further argue that pursuant to ERISA, LINA reasonably denied
Plaintiff benefits. Plaintiff contends that this is not an ERI SA
case and that he does not seek to enforce a right to convert a
group policy into an individual policy because the conversion
happened ten years ago and Defendants have collected prem uns
thereafter, but that he seeks to enforce benefits due under the
Conversion Policy. Plaintiff also contends that even if the Court
determnes that this action is governed by ERISA, heis entitledto
benefits under the appropriate standard of review for a denial of
benefits under an ERI SA pl an, and/or under the doctrine of waiver.

A Applicability of ERI SA

he states "“upon consideration of cross-notions for judgnment as a
matter of |aw’ but Defendants filed a Motion for Sunmary Judgnent,
the nore common nonencl ature for these notions. Moreover, aside
fromthe title of his Mdtion, Plaintiff never states under which
Federal Rule of G vil Procedure his files his Mtion and never
provides any |legal standard by which the Mtion is to be
adj udi cated. The standard for a sumrary judgnent notion states when
a party is entitled “to judgnent as a matter of law.” Fed. R Cv.
P. 56(c). Accordingly, both Mtions are treated as Mdtions for
Summary Judgnent .



Under ERISA, “[a] civil action may be brought - (1) by a
participant or beneficiary . . . to recover benefits due to him
under the terns of his plan, to enforce his rights under the terns
of his plan, or to clarify his rights to future benefits under the
terms of the plan.” 29 U S C A 8§ 1132(a)(1)(B)(Wst 2001). A
“participant” is:

any enployee or forner enployee of an

enpl oyer, or any nenber or former nenber of an

enpl oyee organi zation, who is or my becone

eligible to receive a benefit of any type from

an enployee benefit plan which covers

enpl oyees of such enpl oyer or nenbers of such

organi zati on, or whose beneficiaries may be

eligible to receive any such benefit.
29.U. S.C. A 8 1002(7) (West 2001). As a former enployee, Plaintiff
is considered a participant under Section 1002(7).

The Court mnust determ ne whether Plaintiff’s claimrelates to
a plan that falls within the definition of an “enpl oyee benefit
pl an” covered by ERISA. “‘The existence of an ERISA plan is a
guestion of fact, to be answered in light of all the surrounding

circunstances from the point of view of a reasonable person.

Zimmoch v. I TT Hartford, No.99-6594, 2000 U.S. Dist. LEXI S 2846, at

*10 (March 16, 2000) (quoting Zavora v. Paul Revere Life Ins. Co.,

145 F.3d 1118, 1120 (9th G r. 1998)). ERI SA defines an “enpl oyee
wel fare benefit plan” as:

any plan, f und, or program which has
heretofore or 1is hereafter established or
mai nt ai ned by an enployer or by an enployee
organi zation, or by both, to the extent that
such pl an, fund, or programwas established or
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is mai ntained for the purpose of providing for
its participants or their beneficiaries,
through the purchase of I nsurance  or
ot herwi se, (A) nedical, surgical, or hospital
care or benefits, or benefits in the event of
si ckness, accident, disability .

29 U S. CA 8§ 1002(1). See also Martin v. Continental Cas. Co.,

No. 99- CV-5574, 2000 U.S. Dist. LEXIS 2334, at *5 (E.D. Pa. Feb. 28,
2000) .

In evaluati ng whether ERI SA applies in actions arising based
on conversion i nsurance policies, the courts determ ne whet her the
clains relate to rights to conversion or to benefits under a
conversion policy. Alnost all of the courts that have addressed t he
i ssue have agreed that rights to conversion are governed by ERI SA
because they stem fromthe group plan, an ERI SA plan. There is a
split anobng circuit courts and several district courts as to
whet her benefits under a conversion policy are governed by ERI SA

See, e.qg., Waks v. Enpire Blue Cross/Blue Shield, 263 F.3d 872 (9th

Cir. 2001) (conversion benefits are not governed by ERI SA); DeMars

v. Cgna Corp., 173 F.3d 443 (1st Cr. 1999)(sane); Barringer-

WIllis v. Healthsource North Carolina Inc., 14 F. Supp. 2d 780, 783

(E.D. N.C. 1998)(sane); McCale v. Union Labor Life Ins. Co., 881 F.

Supp. 233 (S.D.WV. 1995)(sane); Mnbs v. Commercial Lifelns. Co.,

818 F. Supp. 1556, 1562 (S.D. GA. 1993)(sanme); dass v. United of

Omha Life Ins. Co., 33 F.3d 1341 (11th G r. 1994) (holding that

conversion benefits are governed by ERI SA); Painter v. Golden Rule

Ins. Co., 121 F. 3d 436 (8th Cr. 1997) (sanme); Nechero v. Provident
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Life & Accident Ins. Co., 795 F. Supp. 374, 380 (D.N.M 1992)
(sanme). The Court need not deci de whether ERI SA benefits under a
conversion policy are governed by ERI SA, however, because it
determnes that Plaintiff’s clains relate to conversion rights, not
conversi on benefits.

In White v. Provident Life & Accident Ins., 114 F.3d 26, 28

(4th Cr. 1997), the United States Court of Appeals for the Fourth
Crcuit held that the plaintiff’s clains under a conversion policy
(he al so had a group policy) were clearly related to the conditions
placed by the group policy on the right of conversion, and,
therefore, his clains were governed by ERISA In Wite, the
Plaintiff had a group insurance plan whose terns prohibited an
insured from being sinultaneously covered by both group and
i ndi vidual coverage. ld. at 27. The insurance conpany m stakenly
i ssued Plaintiff an individual conversion policy. 1d. The plaintiff
tendered premuns for the conversion policy from the tine the
policy was issued in 1984 until the sumrer of 1988, at which point
the insurance conpany discovered it had erroneously issued a
conversion policy to the plaintiff. 1d. Imediately after this
di scovery, the insurance conpany notified the plaintiff that he
could not maintain sinultaneous coverage under both policies and
repaid all prem uns previously paid under the individual conversion
policy. 1d. The plaintiff refused to accept the repaynent and

refused to return the individual policy. In reaching its hol ding,
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the court reasoned:

It is clear that under this ERISA plan, a
beneficiary may claim coverage under either
the group policy or a conversion policy, but
not both. The group policy states: If a
converted policy is issued under the plan, it
nmust be returned without claim before

insurance will be continued under the group
policy. Any premuns paid for the converted
policy will be returned to you.

Id. at 28. The policy also stated “nothing will be paid under the
[conversion policy] if any anount is paid under the [group
policy].” Id. The Court further reasoned:

The group policy thus allows an insured to

obtain individual conversion coverage as an

alternative, but not in addition to, group

coverage. The witten ternms of this ERI SA pl an

pl ai nly prohibit simultaneous recovery under

the group policy and a conversion policy, and

ERI SA demands adherence to the clear |anguage
of this enpl oyee benefit plan.

Li kewi se, Plaintiff’s claim for benefits is related to
condi tions placed by the group Plan on the right of conversion, and
thus is governed by ERI SA. The “Notice of Conversion Privilege”
sent by CCGNA to Plaintiff states: “You are not eligible if you .

are disabled . . . .” (Defs.” Mot., Ex. 3 at 3.) The “Notice of
Conversion Privilege” stens fromthe group Plan, an ERI SA pl an, and
relates to the right to convert. It clearly states: “You are not

eligibleif you. . . are disabled . . . ."% (Defs.” Mem Ex. 3 at

“The Court notes that the group Plan itself reads in pertinent
part: “An enployee is not Entitled to Convert if: (4) he is not in

12



3.) Furthernmore, in his Mtion, Plaintiff concedes that “[t]he
parties agree that [he] should not have been entitled to purchase
and pay for an Individual Conversion Plan . . . .” (Pl.”s Mt. at
1.) He states that it is “undisputed that [he] should not have
ended up with both policies [group and individual conversion]” and
cites to Stipulated Fact nunber 20 which recites the relevant
provision in the Notice of Conversion Privilege: “[Y]ou are not
eligible if you retire, are age 70 or nore, are disabled . . . .”
(Pl.”s Mem at 2.) Accordingly, the Court finds that Plaintiff’s
claim relates to conversion rights, as it “relate[s] to the
condi tions placed by the group policy on the right of conversion,”
and therefore is governed by ERISA. Wiite, 114 F.3d at 28.

B. Applicability of Wi ver

Plaintiff argues that waiver is applicable. “Waiver is ‘the
voluntary, intentional relinquishnment of a known right.’” Variety

Children’s Hosp., Inc v. Mam Children’s Hosp., 942 F. Supp. 562,

570 (S.D. FI. 1996) (citing dass v. United Omha of Life Ins. Co.,

33 F.3d 1341, 1347 (11th Cr. 1994)). Few courts have held that
wai ver is generally part of the common | aw of ERI SA, but instead

have perfornmed case-specific waiver analyses. See, e.d., Russo v.

Active Service because of disability.” (Defs. Mt., Ex. 1 at 6a.)
Here, Plaintiff was “not in active service” due to term nation from
hi s enpl oynent position, not due to disability. Notw thstanding,
the Court concludes that the right to convert, as evinced in the
Notice of Conversion Privilege, stens from the group Plan and
specifically excludes an already disabled person from receiving
conversi on cover age.
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Abi ngton Mem Hosp., Cvil Action No. 94-195, 2002 U.S. Dist. LEXI S

15493, at *39 (E.D. Pa. Aug. 1, 2002); Lauder v. First UNUM Life

Ins. Co., 284 F.3d 375 (2d Cr. 2002); Juliano v. Health

Mai nt enance Organi zation of New Jersey, Inc., 221 F.3d 279, (2d

Cr. 2000); dass v. United of Omha Life Ins. Co., 33 F.3d 1341,

1348 (11th GCr. 1994). In doing so, the majority of courts that
have examned the issue have held or noted that waiver is
unavail abl e when it would expand the scope of coverage under an
ERI SA pl an. See Russo, U. S. Dist. LEXIS 15493, at *39; Lauder, 284

F.3d at 381; cf. Juliano, 221 F.3d at 288.

For exanple, In Lauder, the United States Court of Appeals for
the Second Circuit (“Second Crcuit”) found wai ver when t he i nsurer
failed to raise a lack of disability as a defense. 1d. at 382. The
court reasoned that “waiver here would not create coverage where
none would otherwi se exist; rather, [plaintiff’s] disability is
exactly the type contenplated by the policy.” 1d. at 382. In
Juliano, the Second Circuit held that the defense of nedical
necessity had not been waived by the defendant because nedica
necessity was a requi red el enent for coverage and t hus coul d not be
wai ved. 221 F.3d 279. The court reasoned that “[e]ven when
I nsurance coverage is denied, ‘where the issue is the existence or
nonexi stence of coverage (e.g. the insuring clause and excl usi ons),

the doctrine of waiver is sinply inapplicable.”” 1d. But see Pitts
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v. Anerican Sec. Life Ins. Co., 931 F.2d 351, (5th Gr. 1991).°
The Court follows the reasoning in Lauder and Juliano and
denies waiver in this instant action. Applying waiver woul d expand
coverage beyond the provisions of the ERI SA group Plan. The ERI SA
group Plan clearly states that an applicant wwth a disability is
ineligible for conversion coverage. |In this case, despite
Def endants’ m stake and continued receipt of Plaintiff’s prem uns
for nore than ten years, waiver is not avail able because it woul d
remite the Plan to include covering an already disabled
participant, sonething it clearly excludes. Accordingly, the Court

finds waiver inapplicable and Ilimts this holding to the

°ln Pitts v. Anerican Sec. Life Ins. Co., 931 F.2d 351, (5th
Cr. 1991), the United States Court of Appeals for the Fifth
Circuit found that wai ver had occurred when t he def endant accepted
prem uns fromthe enployer for five nonths after |earning that the
Plaintiff was the only enpl oyee remaining on the policy, a breach
of the policy requirenents. The defendant |ater cashed these
prem um checks to recoup sonme of its losses on the policy. The
court found that the defendant waived its right to assert a defense
to its liability under the policy because, after it |earned that
the policy requirenents had been breached, it coul d have protected
any possible right to deny liability by executing an ordinary
reservation of rights. Instead, it accepted prem um paynents and
pai d nedi cal benefits without reservation. 1d.

In Matinchek v. John Alden Life Ins. Co., 93 F.3d 96, 103 (3d
Cir. 1996), a non-ERISA case, the Third Crcuit commented about
wai ver and cited to the ERI SA case of Pitts: “It is certainly true
that in sone instances a wai ver finding would be appropriate where
the insurer continues to accept premuns after it has investigated
and determned that it has the right to rescind.” 1d. at 103
(citing Pitts). Notwithstanding, the Court follows the line of
cases hol ding waiver inapplicable when it expands the scope of
coverage, as it would here, “where the issue is the existence or
nonexi stence  of coverage (e.qg. the insuring clause and
exclusions).” Juliano, 221 F.3d at 288.
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circunstances of this particular claim

C Preenption

The Court nust exam ne whether Plaintiff’'s claimis preenpted
because his sole count alleges breach of contract, not any ERI SA
viol ation. The Court concludes that Plaintiff’s claimis conpletely
preenpted by ERI SA and, therefore, federal in nature, giving the
Court jurisdiction to review the claim for denial of benefits.
Conpl ete preenption operates to confer original federal subject
matter jurisdiction notw thstanding the absence of a federal cause

of action on the face of the conplaint. In re US. Healthcare

Inc., 193 F.3d 151, 160 (3d Gr. 1999). “State-law clains that are
subject to express preenption are displaced and thus subject to
dismssal. Clains that are conpletely preenpted are ‘necessarily
federal in character,’ and thus are converted into federal clains.”
Id. (citations omtted). In determ ning whether Plaintiff’s claim
is conpletely preenpted, the Court considers whether it “‘falls
within the scope of’ ERISA's civil-enforcenent provisions.” 1d.
(citation omtted). “Under section 502(a)(1)(B), a participant or
beneficiary may bring an action ‘to recover benefits due hi munder
the terns of his plan, to enforce his rights under the terns of the
plan, or to clarify his rights to future benefits under the terns
of the plan.”” 1d. (citing 29 US C § 1132(a)(1)(B)). “dains
‘“that the plans erroneously wi thheld benefits due’ or that seek ‘to

enforce [plaintiff’s] rights under their respective plans or to
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clarify their rights under their respective plans or to clarify
their rights to future benefits,” [a]Jre subject to conplete
preenption.” |d. at 161-62 (citation omtted). Plaintiff’s claim
for denial of long-termdisability benefits under the Conversion
Policy falls wthin the scope of ER SA's civil-enforcenent
provisions. Id. at 161 (citation omtted)(noting that rights under
the terns of the plan apply to such matters as benefit eligibility
procedures). Accordingly, the Court exercises jurisdiction over
Plaintiff’s claimand reviews Defendants’ denial of benefits.

D. Revi ew of Denial of ERI SA benefits

A deni al of benefits under ERISAis ordinarily reviewed under

a de novo standard. Firestone Tire & Rubber Co. v. Bruch, 489 U. S.

101, 109 (1989). “ERI SA nandates that [the review ng court] apply
a deferential ‘arbitrary and capricious’ standard of review to
benefits deci si ons when pl an adm ni strators are gi ven di scretionary

authority to interpret the terns of the plan.” Reinhart v. Gorgio

Foods, Inc., 15 F. Supp. 2d 589, 596 (E.D. Pa. 1998) (citing

Abnathya v. Hoffman-LaRoche, Inc., 2 F.3d 40, 44-45 (3d Cir.

1993)); see also Firestone Tire & Rubber Co., 489 U. S at 109

Here, Defendants argue that LINA was conveyed discretion in claim
determ nations. (Defs.” Mem at 10.) Were an insurance conpany
both determines eligibility for benefits and pays benefits out of
its own funds, the standard of reviewis “hei ghtened” arbitrary and

capricious review. Pinto v. Reliance Std. Life Ins. Co., 214 F. 3d

17



377, 378 (3d Cr. 2000). Under this *“heightened” approach, the
courts apply a “sliding scale” approach that integrates the
conflict as a factor in applying the arbitrary and capricious
standard. Pinto, 214 F.3d at 393. Courts nust consider the nature
and degree of apparent conflicts with a view to shaping their
arbitrary and capricious review of the benefits determ nati ons of
di scretionary decision nmakers. |d. Factors a court may take into
account in determ ning the appropri ate degree of deference incl ude:
“the sophistication of the parties, the information accessible to
the parties, . . . the exact financial arrangenent between the
i nsurer and the conpany [and] the current status of the fiduciary.”
Id. at 392. The degree of review increases in proportion to the

intensity of the conflict. Friess v. Reliance Standard Life Ins.

Co., 122 F. Supp. 2d 566, 572 (E.D. Pa. 2000). Evidence of
significant conflict of interest places a case at the far end of
the sliding scale, under which the court reviews the
admnistrator’s decision with a “hi gh degree of skepticism” Pinto,
214 F.3d at 395.

Under the heightened standard, a plan
adm nistrator’s decision will be overturned
only if it clearly is not supported by the
evidence in the record or the adm nistrator
has failed to conply with the procedures
required by the plan. A court is not free to
substitute its own judgnent for that of the
defendants in determning eligibility for plan
benefits.

Smathers v. Multi-Tool, Inc./Milti-Plastics, Inc., 298 F.3d 191,
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199 (3d Cir. 2002) (citation omtted). “*Whether a clai mdecision
is arbitrary and capricious requires a determ nati on whether there
was a reasonable basis for [the adm nistrator’s] decision, based
upon the facts as known to the admnistrator at the tine the
decision was made.’” |d. at 199-200(citation omtted). Here, the
Court will automatically apply the hei ghtened standard of revi ew at
the farthest end of the sliding scale, “the high degree of
skepticism” w thout determ ning whether it is necessary, because,
even under this highest standard, Plaintiff’'s claimfails.

The Court determnes that the terns in the ERI SA group Pl an
regarding eligibility for coverage are not anbiguous. A termis
‘anbi guous if it IS subject to reasonable alternative
interpretations.”” 1d. at 2000. “In determning whether a
particular clause in a plan docunent is anbiguous, courts nust

first look to the plain | anguage of the docunent.” |d. (citing |

re UNISYS Corp. Retiree Med. Benefit ‘ERISA” Litig., 58 F.3d 896,

902 (3d Cr. 1995 (“The witten terns of the plan docunents
control . . . . *)). “[The Court] nust first determne the legally
correct interpretation of the disputed plan provision. |If the
admnistrator’s interpretation was legally correct, the inquiry
ends. If the admnistrator’s interpretation differs, we nust then
det erm ne whet her the adm ni strator was arbitrary and capricious in

enploying a different interpretation.” Hrd v. Bostrom Seating,

Inc. 147 F. Supp. 2d 1190, 1200 (N.D. Al. 2001) (citing Adans V.
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Thi okel Corp., 231 F.3d 837, 842 (11th G r. 2000)).

The “Notice of Conversion Privilege,” which stens from the
group Plan states, “You are not eligible if you . . . are .
disabled . . . . (Defs.’” Mot., Ex. 3 at 3.) These unanbi guous terns
of the Plan clearly exclude disabled participants from being
eligible to convert the insurance policy. Accordingly, Defendants
decision to deny Plaintiff’s claim for benefits, for which
Plaintiff was not eligible, was legally correct. The Court
t herefore finds that Defendants’ denial of Plaintiff’s benefits was
proper. Accordingly, Defendants’ Mdtion for Summary Judgnent is
granted in its entirety.

E. I napplicability of an Incontestability C ause

Plaintiff’s Motionis primarily based on the argunent that the
| aw regarding incontestability clauses prevents Defendants from
contesting that Plaintiff is not covered under the conversion
policy. First, the Court has not found any incontestability clause
in either the group Plan policy or the Conversion Policy. Mre
i nportantly, the Court concl udes that even if such an
incontestability clause existed or were deened to exist, it would
not prevent Defendants frominvoking the plain terns of the ERI SA

pl an. See White v. Provident Life & Accident Ins. Co., 114 F. 3d 26,

28-29 (4th Cir. 1997) (“An incontestability clause prevents an
insurer from contesting the validity of an insurance contract.

However, such a clause certainly does not prevent the insurer from
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invoking the plain terns of an ERISA plan.”). In Wite, the court
noted that the i ssue was not whether the group policy is valid, but
rat her whether it forbids a double recovery under a group plan and
an i ndi vidual conversion plan, an invocation of the plain terns of
the ERISA plan. Id. at 28-29. The court held that the ERI SA pl an
pl ai nly included such a prohibition, and the insurer was entitled
to assert it. 1d. at 29. Likew se, here, the group Plan, fromwhich
the right to convert stens, clearly excludes already disabled
persons fromeligibility for coverage. Because the ERI SA group pl an
plainly includes such a prohibition for conversion insurance
coverage for disabl ed applicants, Defendants are entitled to assert
as such, regardl ess of whether an incontestability cl ause exists or
should be deened to exist. Accordingly, Plaintiff’s Mtion is
denied inits entirety.
V. Concl usi on

The Court grants Defendants’ Mtion for Summary Judgnent and
enters judgnent in favor of Defendants and against Plaintiff.®
Plaintiff’s Motion is denied inits entirety.

An appropriate Order foll ows.

®The Court notes that Defendants have acknow edged that they
owe Plaintiff the premuns he paid toward the Conversion Policy.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JOHN M PERGOSKY, : CIVIL ACTI ON

V.
LI FE | NSURANCE COWVPANY COF
NORTH AMERI CA and Cl GNA

I NSURANCE COVPANY
NO. 01-4059

ORDER

AND NOW this 24th day of March, 2003, upon consideration of
Def endants’ Mbdtion for Sunmary Judgnent (Doc. No. 37), Plaintiff’s
Response thereto and counter Mdtion “For Judgnment as a Matter of
Law Based Upon Stipulated Facts” (Doc. No. 36), any and all
supporting and opposing briefing thereto, and the hearing held
before the Court on March 18, 2003, IT IS HEREBY ORDERED t hat
Def endants’ Mdtion (Doc. No. 37) is GRANTED and Plaintiff’s Mtion
(Doc. No. 36) is DENIED. JUDGVENT is entered in favor of Defendants

and against Plaintiff. This case shall be closed for statistica

pur poses.

BY THE COURT:

John R Padova, J.
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